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RESOLUTION NO. 20-2024

A RESOLUTION BY THE CHEROKEE COUNTY, KANSAS BOARD OF
COMMISSIONERS
REGULATING COUNTY RIGHT-OF-WAY USAGE

WHEREAS the Cherokee County, Kansas Board of County Commissioners is authorized
to regulate activities within the County Public Right-of-Way and to authorize and require
permits and assess fees in connection with such regulations; and

WHEREAS the Board has determined it is necessary, desirable, and in the best interest
of the County to establish a permitting process for the general health, welfare, and safety
of the public and to require fees for certain services when such services are provided by
the County.

NOW THEREFORE the Cherokee County Board of Commissioners hereby resolves:
Section 1 - Definitions

(a) “Applicant” means any person, firm, corporation, association, utility, entity, or agent
thereof seeking permission of the County to use or occupy any Public Right-of-
Way.

(b) "Public Right-of-Way" means the area of real property in which the County has a
dedicated or acquired right-of-way interest in the real property. It shall include the
area on, below, or above the present and future streets, alleys, avenues, roads,
highways, parkways, or boulevards dedicated or acquired as right-of way. The term
does not include the airwaves above the right-of-way with regard to wireless
telecommunications or other non-wire telecommunications or broadcast service,
easements obtained by utilities or private easements in platted subdivisions or
tracts.

(c) "Occupant” means any person, firm, corporation, association, utility, entity, or
agent thereof which enters upon any Public Right-of-Way, or in any manner
establishes a physical presence on, upon, in, or over such right-of-way for the
purpose of engaging in Right-of-Way Work.

(d) “Work™ means installing, constructing, maintaining, or operating any line, conduit,
wire, fiber optic wire, cable, pipe, pipeline, pole, tower, vault, appliance, or related
facility or appurtenance thereto.
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Section 2 — County Authorization Required

(a) No Occupant shall enter upon any Public Right-of-Way for the purpose of
performing Work without first obtaining a right-of-way work permit or other written
permission by the County.

(b) The County may authorize Work in a Public Right-of-Way by issuing a written right-
of-way work permit or by such other agreement as the County determines best
protects the public interest.

Section 3 — Application

(a) Form. All applications to perform work in a public right-of-way shall be on a form
prepared and provided by the Cherokee County Road & Bridge Department.
Completed applications shall be submitted to the Cherokee County Road & Bridge
Department for review.

(b) Plan. Each application shall include a detailed plan of the work to be performed.
Such plan shall provide sufficient detail for the County to assess the impact the
proposed work may have on any public right-of-way, public roadway, and/or
surrounding properties.

(c) Fees. Each application shall include payment of the applicable fees as stated
herein.

(d) Bond. Each application shall provide a performance bond, in a form acceptable to
the County, from a surety licensed to conduct surety business in the state of
Kansas, insuring appropriate and timely performance in the construction and
maintenance of facilities located in the public right-of-way and repair of any
damage.

Section 4 — Health, Safety, and Welfare Regulations.

The authority of any Occupant to use and occupy any Public Right-of-Way shall always
be subject and subordinate to public health, safety, and welfare requirements and
regulations of the County.

Section 5 — Specific Portions of Right-of-Way Restricted

(a) The County may prohibit the use or occupation of a specific portion of public right-
of-way by an Applicant or Occupant due to a reasonable public interest
necessitated by public health, safety, and welfare so long as the authority is
exercised in a competitively neutral manner and is not unreasonable or
discriminatory. A reasonable public interest shall include the following:

1. The prohibition is based upon a recommendation of the County engineer, is
related to public health, safety, and welfare;
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2. the Applicant has rejected a reasonable, competitively neutral and
nondiscriminatory justification offered by the County for requiring an
alternate method or alternate route that will result in neither unreasonable
additional installation expense nor a diminution of service quality;

3. the County reasonably determines, after affording the Applicant reasonable
notice and an opportunity to be heard, a denial is necessary to protect the
public health and safety and is imposed on a competitively neutral and
nondiscriminatory basis; or

4. the specific portion of the public right-of-way for which the Applicant seeks
use and occupancy is environmentally sensitive as defined by state or
federal law or lies within a previously designated historic district as defined
by local, state or federal law

(b) If the County denies an Applicants request to use or occupy a specific portion of
any Public Right-of-Way, the County shall cause notice of such denial to be served
upon the Applicant by first class mail. The notice shall indicate the Applicant shall
have 10 days from the date of receipt of the notice to request a public hearing by
the Board of County Commissioners concerning the denial. Such request for
hearing shall be submitted in writing to the Cherokee County Clerk. Failure to make
a timely request for a hearing shall constitute a waiver of the Applicant's right to
contest the denial before the Board. The hearing shall be held by the Board within
30 days after the request for hearing is submitted. The Applicant shall be advised
of the times and place of the hearing.

Section 6 — Compliance with Manual on Uniform Traffic Control Devices

All Occupants shall comply with the provisions of the most current edition of the Manual
on Uniform Traffic Control Devices (MUTCD) adopted by the Kansas Department of
Transportation, which is incorporated herein by reference as if fully set forth herein.

Section 7 — Emergencies

In the event Work is necessary to prevent mitigate imminent damage to property or a
threat to public safety, an Occupant which has been granted permission to occupy a
Public Right-of-Way may begin such Work as is reasonably necessary to protect property
or public safety. In such instances, the Occupant shall promptly notify the County and
thereafter promptly comply with any provisions of this Policy.
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Section 8 — Repair

All Occupants shall repair any and all damage to a Public Right-of-Way, public roadways,
or any property caused by the activities of such Occupant, or such Occupant’s agent,
affiliate, employee, or subcontractor in the course of the work and return the condition of
the Public Right-of-Way and any other impacted property to its functional and aesthetic
equivalent before the damage occurred, pursuant to the reasonable requirements and
specifications of the County. If the Occupant fails to make the repairs required by the
County, the County may affect such repairs and charge the Occupant for the cost of the
same.

Section 9 — Relocation

Whenever requested by the County, in order to accomplish construction and maintenance
activities directly related to improvements for the health, safety, and welfare of the public,
an Occupant promptly shall remove its facilities from the public right-of-way at no cost to
the County. Such relocation or adjustment shall be completed as soon as reasonably
possible within the time set forth in any request by the County for such relocation or
adjustment. Any damages suffered by the County or its contractors as a result of such
Occupant's failure to timely relocate or adjust its facilities shall be borne by such
Occupant. Occupant shall also restore the road to its original condition or better.

Section 10 — Fees

(a) The following fees shall be paid by all Applicants at the time of applying to perform
work in a public right-of-way:

1. Permit Fee. A $500 permit fee for each application to perform work.

2. Excavation Fee. A $100 excavation fee for each excavation across a public
road.

3. Inspection Fee. A $200 inspection fee. If more than one inspection is
required, the Applicant/Occupant shall promptly pay an additional $200 fee
for each inspection.

4. Equipment Fee. A $300 fee for any equipment installed in a public right-of-
way which protrudes above ground level or otherwise creates an obstacle
or impediment to routine right-of-way maintenance

(b) In the event the County denies an application, all fees shall be refunded to the
applicant.

Section 11 - Indemnification

(a) Applicants shall indemnify and hold the County and its officers and employees
harmless against any and all claims, lawsuits, judgments, costs, liens, losses,
expenses, fees (including reasonable attorney fees and costs of defense),
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proceedings, actions, demands, causes of action, liability and suits of any kind and
nature, including personal or bodily injury (including death), property damage or
other harm for which recovery of damages is sought, to the extent that it is found
by a court of competent jurisdiction to be caused by the negligence of the occupant,
any agent, officer, director, or representative, employee, affiliate or subcontractor
of the provider, or their respective officers, agents, employees, directors or
representatives, while installing, repairing or maintaining facilities in a public right-
of-way.

(b) The Applicant shall hold the County harmless from any damages done to its power
lines, underground lines, pipelines and appurtenance in the course of constructing,
repairing, and maintaining the public road or the County right-of-way.

(c) The indemnity provided by this subsection does not apply to any liability resulting
from the negligence of the County, its officers, employees, contractors or
subcontractors. If an occupant and the County are found jointly liable by a court of
competent jurisdiction, liability shall be apportioned comparatively in accordance
with the laws of the state without, however, waiving any governmental immunity
available to the County under state law and without waiving any defenses of the
parties under state of federal law.

(d) This section is solely for the benefit of the County and Applicant and does not
create or grant any rights, contractual or otherwise, to any other person or entity.

Section 12 — Claim Notification

All Occupants shall promptly advise the County in writing of any known claim or demand
against the provider or the County related to or arising out of the Occupant's work or other
activities in a public right-of-way.

Section 13 — Penalty

Any person, entity, Occupant, contractor, subcontractor, or agent thereof, violating any
provision of this resolution shall be guilty of a County Resolution offense, and shall upon
conviction be subject a maximum fine of $500.00. Each day of violation shall constitute a
separate and distinct offense.

Section 14 - Future Adjustments

The Occupant will at any time subsequent to construction and at their own expense relay,
reconstruct, or encase their lines as may become necessary to conform to new grades,
alignment or widening right-of-way, resulting from maintenance or construction operations
by the County irrespective of whether or not additional right-of-way is acquired in
connection with such highway improvement. The Applicant agrees to do this promptly on
order by the County and without cost to the County. If the Applicant is unable to comply
promptly, the County may cause the work to be done, and the Applicant will pay the cost
thereof upon receipt of statement.
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The County will endeavor to give the Applicant sufficient notice of any proposed
construction or maintenance work, on either existing or newly acquired right-of-way that
is likely to expose, cover up, or disturb any cables or pipeline belonging to the Occupant,
in order that the Occupant may arrange to protect his lines. The County will inform
contractors, and others working on the job, of the location of the lines so that reasonable
care may be taken to avoid damaging the lines. The County assumes no responsibility,
however for failure to give such notice.

Section 15 - Notice

The Applicant and or Occupant shall give the County at least 7 (seven) business day's
notice of its intention to begin any work on a public right-of-way.

Section 16 - Materials and Methods

(a) Bury Depth. All lines, conduit, wires, fiber optic wires, cables, pipes, pipelines, and
the like shall be installed no less than 48 inches below ground surface and located
as close as possible to the back-slope of any ditch.

(b) Roadway Crossing. All lines, conduit, wires, fiber optic wires, cables, pipes,
pipelines, and the like crossing under any public roadway shall be constructed as
follows:

1. Pipelines having an inside diameter of more than 2 inches shall be placed
in casings to allow the pipe to be removed for repair or replacement without
disturbing the sub grade.

2. The casing shall be of adequate strength and of sufficient length to extend
24 inches beyond each edge of the surfaced roadway.

3. Cable casings may be placed through the subgrade by jacking or by boring
a hole just large enough to take the line; or, if the County Public Works
Administrator approves, a tunnel may be dug through, and the cable placed
therein.

4. All roadway crossing shall be performed by boring as to avoid disturbing the
surface material of any public roadway.

(c) Markers. Marker posts or delineators shall be installed over cables, pipelines, and
casing pipes where they enter or leave County right-of-way and at a maximum
interval of 4 mile where cable or pipelines are located within County right-of-way.

(d) Notwithstanding any provision of this resolution, the County may authorize an
Applicant to utilize any material or method the County deems acceptable. In such
case, any exception to this policy shall be specifically stated on the permit.
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Section 16 - Plans

The Applicant shall furnish two (2) sets of comprehensive plans, drawings, diagrams, or
sketclf_mes of the proposed work. Plans must include a description of the size and type, of
material to be installed, method of installation, and location of any installation.

Section 17 — Insurance

The Applicant shall provide insurance for the work contemplated in the application and
shall furnish a Certificate of Insurance providing:

(a) comprehensive liability coverage for bodily injury and property damage for which
Applicant is responsible with limits of $250,000 per person and $300,000 per
occurrence; and

(b) a workers compensation policy of at least $100,000 to cover claims of the Applicant
and the Applicant's employees.

Section 18 - Initiation and Completion of Work

(a) The Applicant/Occupant shall notify the County Road and Bridge Supervisor before
work is initiated and again when the work is completed. Upon completion, the
County Road & Bridge Supervisor, or his/her designee shall perform a final
inspection to ensure compliance with the provisions of this resolution.

(b) An approved signed copy of the Right-of-Way Permit shall be on the premises
before and during the period any work is performed.

(c) All work, including restoration of rights-of-way, shall be completed within 180
calendar days of the date a permit is approved. If additional time is needed, the
Applicant shall notify the County Road and Bridge Supervisor in writing, stating the
additional time needed. Upon request, the County may extend the right-of-way
permit.

(d) If Applicant does not initiate the work prior to expiration of the permit, the permit is
null and void.

Section 19 — Inspection

At any time an Applicant/Occupant is performing work in a public right-of-way,
Applicant/Occupant shall allow the County Road & Bridge Supervisor, or any person
designated by such Supervisor, to inspect the work to ensure compliance with the
provisions of this resolution and the permit.
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